
 

Issues for the week ending December 20, 2019  

 

Federal Issues 

Legislative 

 

ACA Taxes Repealed in Year-End Spending 
Deal 
Congress wrapped up its 2019 legislative session last 
week by passing two spending packages that fund 
federal government through Sept. 30 of next 
year.  The spending bills contained several health-
related measures, including full repeal of three major 
taxes enacted under the Affordable Care 
Act.  President Trump signed both measures into law 
on Friday to avoid a government shutdown. 
 
Passing the House by a vote of 297-120 and the 
Senate by a vote of 71-23, H.R. 1865 consolidated 
eight appropriations bills funding several federal 
agencies, including the Department of Health and 
Human Services.   
 
Other health care priorities included in the year-end 
package: 
 

 ACA Taxes: The health insurance tax (HIT) is 

fully repealed beginning in 2021, the Cadillac 

tax is repealed applicable to tax years 

beginning after Dec. 31, 2019 and the medical 
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device tax is repealed applicable to sales after 

Dec.31, 2019. 

 Silver Loading/Auto Re-enrollment: With the 

Administration considering proposals to prohibit 

these practices in the pending 2021 ACA 

payment notice, the package contains a one-

year ban on the elimination of ACA silver 

loading and auto-enrollment (for 2021). 

 

  



 Extends Community Health Centers, Certified Community Behavioral Health Clinic 

demonstration program, the National Health Service Corps, and Teaching Health Centers' 

graduate medical education (GME) programs through May 22, 2020 

 Funds National Institutes of Health (NIH)—$41.7 billion for medical research, a $2.6 billion 

increase (6.7% over FY 2019 funding) 

 Funds Substance Abuse and Mental Health Services Administration—$3.8 billion for substance 

abuse treatment, an increase of $19 million, including continued funding for opioid prevention and 

treatment 

 Funds Maternal Health Programs—$944 million, an increase of $17 million, for programs to 

improve maternal and child health, including an additional $5 million to reduce maternal mortality 

 Funds Gun Violence Prevention Research—$12.5 million for the Centers for Disease Control and 

Prevention (CDC) and $12.5 million for NIH 

 Funds Title VII Health Professions and Title VIII Nursing Workforce Development Programs—

$684.5 million, a $42.8 million increase (7% above FY 2019 funding) 

 Extension of the Conrad State 30 Program until September 30, 2020 

 Funds Children’s Hospitals GME Program—$340 million, a $15 million increase (4.6% over FY 

2019) 

 Funds Agency for Healthcare Research and Quality—$338 million, level funding 

 PCORI: A 10-year extension of the Patient-Centered Outcomes Research Institute that includes 

new authority for the assessment of the economic impacts of outcomes and the potential for two 

additional payer seats on the Board.  Reauthorizes of the Patient-Centered Outcomes Research 

Trust Fund, which funds the Patient-Centered Outcomes Research Institute, through FY 2029 

 Repeals the requirement that associations and other tax-exempt organizations pay a 21 

percent unrelated business income tax on employee benefits, such as parking and transportation 

 Drug Pricing:  The legislation includes the Creating and Restoring Equal Access to Equivalent 

Samples (CREATES) Act, which enables generic manufactures to obtain the samples of brand 

drugs necessary to develop their generic competitors. 

 Tobacco Age: The package increases the age for sale of tobacco products to 21. 

 

Why it matters:  Repeal of the ACA taxes ends a decade-long advocacy effort on the part of insurers, 
employers, and unions to repeal the HIT and Cadillac taxes.  
 
Important to hospitals was the relief provided from Medicaid disproportionate share hospital (DSH) cuts and 
the extension of other health care programs through May 22, 2020. 
 
No surprises:  Despite the recent announcement of a bipartisan, bicameral agreement on surprise billing, 
enough differences remain among key members of Congress that the issue went unaddressed in the 
spending package, leaving negotiators to continue to work on legislation into the spring with the ultimate 
fate uncertain.   
 
Congressional leadership has been explicit: they will use the new May 22 deadline to leverage an 
agreement on the controversial surprise balance billing and drug pricing packages. 
 

https://www.congress.gov/bill/116th-congress/senate-bill/340/text
https://www.congress.gov/bill/116th-congress/senate-bill/340/text


A second spending package, H.R. 1158, which funds the Departments of Commerce-Justice-Science, 
Defense, Financial Services-General Government, and Homeland Security, passed the House by a vote of 
280-138 and the Senate by a vote of 81-11, completing the funding of the government through FY 2020.  

 
Texas Appeals Court Rules ACA Mandate Unconstitutional; Remands Case to Lower Court  
Late Wednesday, the Fifth District Court of Appeals issued a long-awaited ruling in TX et al v. US et al, a 
case which challenges the constitutionality of the individual mandate and its severability from the 
Affordable Care Act.  
 
In its 2-1 decision, the court upheld the district court’s ruling that the individual mandate is 
unconstitutional because, with the zeroed-out penalty, it can no longer be read as a tax. However, instead 
of ruling to invalidate the entire law, as had been feared by stakeholders, the case has been remanded 
back to the Texas District Court to decide what other parts of the ACA still stand.  
 

 In its ruling, the Fifth Circuit said the District Court did “not do the necessary legwork of parsing 

through the over 900 pages of the post-2017 ACA, explaining how particular segments are 

inextricably linked to the individual mandate.”  

 The ruling notes that the District Court examined the individual mandate’s interplay with the 

guaranteed issue and community rating provisions and analyzes how Congress intended those 

provisions to work and how they might be expected to work without the individual mandate. The Fifth 

Circuit Court ordered that the District Court “must undertake a similar inquiry for each segment of 

the post-2017 law that it ultimately declares unlawful.”  

 
The decision does not have any immediate impact on the application of the ACA to markets and is 
likely to result in a lengthy legal process to resolve these issues moving forward. 

 

Federal Issues 

Regulatory 

 

Proposed Rules Issued to Increase Organ Donation Supply 
In an effort to increase organ donation supply, the Centers for Medicare & Medicaid Services (CMS) and 
the Health Resources and Services Administration (HRSA) published proposed rules aimed at increasing 
organs available for transplant. 
   

 CMS’ proposed rule seeks to change the way organ procurement organizations are held 
accountable for their performance. 

 HRSA's proposed rule seeks to remove financial barriers to living organ donation, expanding the 
scope of reimbursable expenses for living donors to include lost wages and childcare and eldercare 
expenses for those donors who lack other forms of financial support. 

   
Comments about both proposed rules are due 60 days after the rules’ publication in the Federal Register. 
   
Fact sheets for the CMS and HRSA proposed rules are available online. 
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Why it matters:  As of September 2019, a total of 112,846 people were on the waiting lists for a lifesaving 
organ transplant.  Many people face tremendous quality of life burdens or even death while on the waiting 
list.   
 
Hospitals are supportive of increasing organ donation awareness and designations within their hospitals 
and communities.  
  
 

HHS and FDA Release Proposed Rule to Allow for the Importation of Prescription Drugs 
from Canada 
On December 18, the Department of Health and Human Services (HHS) and the Food and Drug 
Administration (FDA) issued a notice of proposed rulemaking and a new draft guidance aimed at facilitating 
the importation of certain drugs from Canada and potentially other foreign countries.  
 
Building on the FDA’s Safe Importation Action Plan released this summer, the proposal identified two 
potential pathways for the importation of cheaper drugs: 
  

1. The proposed rule would authorize demonstration projects to allow for the importation of drugs from 
Canada—so long as certain safety and cost conditions are met, and the FDA certifies that the plan 
poses no additional risk to the public’s health and safety.  Under this pathway, states and other non-
federal government entities (e.g. pharmacist or wholesaler) would be permitted to submit importation 
program proposals to the FDA for review and authorization.  The proposed rule details specific 
programmatic requirements related to states and other non-federal government entities seeking to 
implement drug importation programs, including provisions related to record keeping, testing, drug 
quality and protections against counterfeiting.  Moreover, the proposed rule details the specific drugs 
eligible for importation, additional safety and cost requirements, and provisions to ensure 
transparency and compliance with FDA’s requirements. 
  

2. The FDA-released draft guidance would allow manufacturers of FDA-approved drug products to 
import versions of these FDA-approved drugs that are manufactured abroad and authorized (and 
originally intended) for sale in foreign countries. The draft guidance details procedures for drug 
manufacturers to obtain an additional National Drug Code (NDC) for an FDA-approved drug that is 
imported into the U.S. and includes procedures for drug manufacturers to demonstrate that the drug 
offered for import is an FDA-approved drug and meets the required specifications in the new drug 
application (NDA) or biologics license application (BLA). 

  
Comments on the proposed rule are due 75 days after publication in the Federal Register; comments on the 
draft FDA guidance are due 60 days after publication in the Federal Register. 
 
 

CMS Finalizes Exchange Program Integrity Rule 

The Centers for Medicare and Medicaid Services issued a pre-publication version of the Exchange Program 
Integrity Final Rule. The rule finalizes new requirements on qualified health plan (QHP) issuers to 
separately bill and collect of separate payments for the portion of consumers’ premiums attributable to 
certain abortion services for which public funding is prohibited. The rule also adopts new oversight 
requirements for State-based Exchanges (SBEs) and a new requirement that Exchanges conduct regular 
eligibility verifications with outside data sources at least twice a year. 

https://advocacy.ahip.org/acton/ct/4059/s-1343-1912/Bct/l-0141/l-0141:4d/ct6_0/1?sid=TV2%3AplP84DqZN
https://advocacy.ahip.org/acton/ct/4059/s-1343-1912/Bct/l-0141/l-0141:4d/ct7_0/1?sid=TV2%3AplP84DqZN
https://advocacy.ahip.org/acton/ct/4059/s-1343-1912/Bct/l-0141/l-0141:4d/ct8_0/1?sid=TV2%3AplP84DqZN
https://s3.amazonaws.com/public-inspection.federalregister.gov/2019-27713.pdf


  
The CMS press release can be found here and fact sheet can be found here. The final rule will be published 
in the Federal Register on December 27.  
 

 
Nonexempt Employees Overtime Regulations to Take Effect January 15 
The U.S. Department of Labor (USDOL) announced updates to existing regulations regarding what 
employers must include in a nonexempt employee’s regular rate of pay when calculating overtime pay 
under the Fair Labor Standards Act (FLSA). 
   
The requirements, which take effect on January 15, 2020, and were outlined in the December 16 final rule, 
define what forms of payment employers include and exclude in the FLSA's “time and one-half” calculation 
when determining overtime rates and clarify that employers may offer the following perks and benefits to 
employees without risk of additional overtime liability: 

 The cost of providing certain parking benefits, wellness programs, onsite specialist treatment, gym 
access and fitness classes, employee discounts on retail goods and services, certain tuition benefits 
(whether paid to an employee, an education provider, or a student-loan program), and adoption 
assistance  

 Payments for unused paid leave, including paid sick leave or paid time off 
 Payments of certain penalties required under state and local scheduling laws 
 Reimbursed expenses, including cell phone plans, credentialing exam fees, organization 

membership dues, and travel, even if not incurred "solely" for the employer's benefit. 
Reimbursements that do not exceed the maximum travel reimbursement under the Federal Travel 
Regulation System or the optional IRS substantiation amounts for travel expenses are, per se, 
“reasonable payments” 

 Certain sign-on bonuses and certain longevity bonuses 
 The cost of office coffee and snacks provided to employees as gifts 
 Discretionary bonuses, clarifying that the label given a bonus does not determine whether it is 

discretionary 
 Contributions to benefit plans for accident, unemployment, legal services, or other events that could 

cause future financial hardship or expense 
 
Additional information regarding the new federal overtime rule is available in a fact sheet accessible at the 
USDOL website. 
 
Why it matters:  The final rule marks the first significant update to the regulations governing regular rate 
requirements under the Fair Labor Standards Act (FLSA) in over 50 years. Under the rule, employers will be 
allowed to more easily offer perks and benefits to their employees.   
 
The previous regulatory landscape left employers uncertain about the role that perks and benefits play 
when calculating the regular rate of pay. The new rule clarifies which perks and benefits must be included in 
the regular rate of pay, as well as which perks and benefits an employer may provide without including them 
in the regular rate of pay. 

 
 
The Pennsylvania General Assembly has adjourned for the year. 
 

https://www.cms.gov/newsroom/press-releases/cms-announces-enhanced-program-integrity-efforts-exchange
https://www.cms.gov/newsroom/fact-sheets/2019-health-and-human-services-exchange-program-integrity-final-rule-fact-sheet
https://www.federalregister.gov/documents/2019/12/27/2019-27713/patient-protection-and-affordable-care-act-exchange-program-integrity
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http://hhap.informz.net/z/cjUucD9taT05MDI1NzU3JnA9MSZ1PTExMDM0MjQ2NDkmbGk9NzI2MTkyOTg/index.html


The Delaware Legislature has adjourned for the year.   
 
The West Virginia Legislature has adjourned for the year.  
 
Congress 
The U.S. Congress is in recess. 
 

 
 
 

Interested in reviewing a copy of a bill(s)?  Access the following web sites: 
 
Delaware State Legislation: http://legis.delaware.gov/. 
Pennsylvania Legislation:  www.legis.state.pa.us. 
West Virginia Legislation:  http://www.legis.state.wv.us/ 
For copies of congressional bills, access the Thomas website – http://thomas.loc.gov/.  
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