
 

Issues for the week ending  February 23, 2024  

 

Federal Issues 

Regulatory 

 

CMS Finalizes Rule on DSH Payments  
The Centers for Medicare & Medicaid 
Services (CMS) released the f inal 
Disproport ionate Share Hospital (DSH) Third -
Party Payer Rule.  
 
Why this matters: The rule addresses 
changes to the hospital -specif ic l imit on 
Medicaid DSH payments under the 
Consol idated Appropriat ions Act, 2021 and 
clar if ies how that l imit wil l  be calculated. 
Under the new DSH payment methodology, 
the calculat ion of a hospital’s Medicaid 
shortfal l ( the dif ference between Medicaid 
costs and Medicaid payments) wi l l  only 
include services furnished to beneficiaries for 
whom Medicaid is the primary payer. 
Addit ional ly, under the new f inal rule, any 
DSH overpayments identif ied through audits 
must be returned to the federal government 
or, if  permitted under a state plan, 
redistr ibuted to other qual ify ing hospitals in 
the state. Provisions of the f inal rule wi l l  go 
into effect on Apr il 20, 2024. Read More  
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•  AHIP Resource Reviews Impact of 
Federal Prior Authorization 
Requirements on States  

 

  

 
 
 
CMS Issues 2025 Part C Bid and Operational Instructions for Comment  
On February 21, the Centers for Medicare & Medicaid Services (CMS) released Contract 
Year (CY) 2025 Part C bid and operat ional instruct ions for comment. Comments on the 
Part C instruct ions are due to CMS by March 13 at 6:00 p.m.  

 

State Issues  

New York 

Legislat ive 

 

Bills in Committee 
Several bi l ls of interest wi l l  be considered in committees this week:  

 

•  Essential Plan coverage for immigrants (S.2237B/A.3020 -B –  would al low 

coverage in New York’s Essent ial Plan for individuals who would otherwise meet 

the criter ia to enrol l in the program but are currently precluded from part icipat ing 

based on their immigrat ion status.  
 

•  Medicaid DME reimbursement (S.3468/A.3408)  --  requires Medicaid managed 

care organizations to reimburse durable medical equipment (DME) providers at no 

less than one hundred percent of the Medicaid DME fee schedule.  

 

•  Payment parity for FQHC telehealth (S6733/A.7316  –  requires telehealth 

payment parity for Federally Qualif ied Health Centers for care delivered 

where neither the provider nor the patient were located in a cl inic.  

 

•   
 

Regulatory  

 

Proposed Behavioral Health Regulation Issued  



The Department of Financial Services formally issued its proposed regulat ion on 

standards for network adequacy for mental health and substance use disorder treatment 

services. The proposal, publ ished in the State Register and announced in press releases 

from the Governor and the Super intendent of DFS, impose maximum wait t imes for visits 

–  including requir ing health plans to help patients secure a behavioral health vis it  within 

10 days of their init ial request for an appointment and within seven days for pat ients 

being discharged from hospital sett ing s.  

 

Addit ional ly, if  a patient is unable to secure an in -network vis i t  within the standard wait 

t ime, health plans would need to cover treatment by an out -of-network provider at no 

addit ional cost to the patient. The proposal also requires health plan director ies to l ist  

contact information and descript ions for each provider, including the specif ic age groups 

and mental health condit ions that each provider treats.  

 

The proposed DFS regulat ion applies to commercial health plans, however, the 

Department of Health proposed an identical regulat ion for health plans providing 

coverage under Medicaid managed care, Child Health Plus, and the Essent ial Plan.  

 

Why this matters :  As the Health Plan Associat ion has stated in responding to media 

inquir ies, a major issue in gett ing quick behavioral health appointments is the ongoing 

shortage of providers.  

 

 

Medicaid Waiver Recording Available  
The Department of Health last week posted its pre -recorded webinar that outl ines key 
init iat ives included within the 1115 Waiver amendment.  
  

 

State Issues 
 
West Virginia 
Legislat ive 
 
Legislative Update  
The 2024 Regular Session of the West Virginia Legislature has now passed the 75% point 
of complet ion as Fr iday marked the 45 t h  day of the 60-day term.  The pace of act ivity wi l l  
be very fast last week as any bi l l  that is to have a chance of making it  all of the way 
through the legislat ive process has to be reported out from al l committees and pass at 
least one house—either the Senate or House of Delegates—by Friday, March 1.    
 
After that point,  the respect ive houses can only consider bi l ls that have been passed by 
the other, so the roster of prospect ive bi l ls wi l l  be great ly narrowed over the f inal 10 days 
of the session.    
 
Bills of interest:  
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•  HB 4753—Cancer Biomarker Testing 
The House Judiciary Committee reported a committee substitute version of the bi l l  
out late Thursday evening after a content ious and lengthy debate prompted by the 
opposit ion to the bi l l  generated by the American Cancer Society, the Alzheimer’s 
Foundation and the Parkinson’s Foundat ion.   Those groups wanted to el iminate 
prior author izat ion, the l imitat ion to post -diagnosis test ing and the l imitat ion for 
only FDA approved or cleared test ing and therapies.   All of the health plans were 
united with PEIA and Medicaid in support of the bi l l ,  which passed on a close voice 
vote in the committee—estimated to be 14-8 unoff icial ly.   I t  is clear that ACS and 
the others wi l l be promoting their amended version of the bi l l  when it  reaches the 
House f loor and in the Senate,  if  i t  passes the House.   However, if  ACS achieves 
its goal of gaining an amendment to the bi l l ,  i t  is very l ikely that both PEIA and 
Medicaid wil l develop signif icant cost est imates for the bi l l  that wi l l  cause the 
Senate to view the proposal with disfavo r.            

 

•  HB 5417—NCOIL model bill  on dental plan expenditure reporting.  
The House Health Committee chair has acceded to the wishes of the West Virginia 
Dental Associat ion in ki l l ing this bi l l  by not placing it  on her agenda for 
considerat ion, so it  wi l l  advance no further in 2024 —despite being a del icately 
negot iated work product between plans and the ADA at the national level —with the 
direct involvement of  House Insurance Chairman Steve Westfall.    

 

•  HB 4956--Oral Health and Cancer Rights.    
The House Health Committee moved this bi l l  to the ful l House at its meeting late 
Thursday but had questions about the potential costs to PEIA and Medicaid.   Chair 
Summers promised that the agencies would produce a cost est imate pr ior to the 
f inal vote on the bil l  in the House.   This bil l  has not moved from the f irst of two 
committees to which it  was assigned in the Senate.  This legislat ion seems l ikely to 
pass with the only potential impediment to this bi l l  being if  the public health 
programs project major costs that wi l l  affect the state’s budget.  

 

•  HB 5340—Requiring coverage of non-opioid medications as a priority.    
This bi l l  is being pushed by Vertex Pharmaceut icals because of a new non -opioid 
pain medication that has not yet been approved by the FDA.   The House Health 
Committee endorsed this bil l  to the ful l House at its late Thursday meet ing and 
modif ied its provis ions to only mandate this new medication for patients who have 
been diagnosed with substance abuse disorder only.   PEIA and Medicaid are both 
included in the coverage mandate and l ike HB 4956 descr ibed above, are going to 
develop cost project ions for its implementation that may affect  the House’s course 
on this bi l l .  

 

•  HB 5379/SB 831—Relating to financial assistance for prescription drugs.    
The House Finance Committee unexpectedly placed HB 5379 on its late Fr iday 
agenda—a bi l l  proposing to ref ine and somewhat expand the original 2018 
legis lat ion legit imizing the use of pharmaceut ical manufacturers’ discount coupons 
to pay down plan member deduct ibles.   The Finance Committee considered the bi l l  



at its late evening session on Fr iday in a sl ight ly modif ied form to ensure that 
current law in this area stays in place unt i l these new provisions become effect ive 
for plan years beginning on or after January 1, 2025.   The bil l  now goes to the full  
House where it  wi l l  pass prior to the crossover deadline on March 1.  

 
The Senate Health Committee has one more meeting left  before the crossover 
deadl ine and commit tee counsel indicated that this bi l l  is not currently on the l ist to 
be considered.    

 

•  SB 444—Mandatory coverage of emergency care.   SB 533—Reimbursement for 
treatment without transport.    
Both bil ls are moving with language inserted to remove air ambulances from the 
reimbursement requirements.   Both of these bil ls wi l l  pass through the ful l 
legislat ive process before the end of the session.  

 

•  HB 5103—Relating to EMS payment without transport.    
This bi l l  proposes to put a burden on health plans for the non -payment of local 
ambulance fees and taxes by plan members.   The House Finance Committee wi l l 
not be consider ing this bi l l .  

 

•  HB 5310—Remote Outcome Improvement Act.    
This bi l l  appears to be in a posit ion to advance no further this year but wi l l  be an 
issue in years going forward because of the aggressive interest in the topic by 
House Technology & Infrastructure Committee Chairman, Delegate Daniel Linvi l le 
of the Hunt ington area.   The bi l l  speaks to the permissibi l i ty/desirabil i ty of health 
plans and broadband providers teaming to bring service to cit izens for purposes of 
medical treatment and monitor ing.    

 

•  HB 5338—Data Privacy Protection Act.    
This is a major bi l l  affect ing a broad range of economic interests and is pending in 
the House Finance Committee—and could be considered in the committee as early 
as Monday.  There is  support for the inclusion of clar ify ing language protect ing 
plans and TPAs covered under HIPAA.  

 
 

 
Regulatory 
 

Mental Health Data Call  
The West Virginia Off ice of the Insurance Commissioner (OIC) has publ ished a  2024 
Mental Health Parity Data Cal l.  The data cal l stems from W.VA. Code §§33-15-4u, 33-16-
3ff,  33-24-7u, 33-25-8r, 33-25A-8u, and W.Va. Rule 114-64-7.3 and 8  which charges the 
OIC to annual ly issue a mandatory data cal l and provide a detai led report to the Joint 
Committee on Government and Finance on the status of mental health and substance use 
disorder (MH/SUD) parity.  
 



Carriers are famil iar with this data cal l and provided information in Apri l 2022 for 2021 plan 
year data (publ ished in May 2022);  and again in Apr i l 2023 for 2022 plan year data  
(published in May 2023). Information from carriers for the 2024 data cal l is due March 15. 
This is approximately a month ear lier than in the previous two years.  
 
Why this matters:  Based on a review of the carr ier responses to the data cal l,  the OIC 
may determine that a carr ier is not in compliance with federal or state laws and regulat ions.  
I f  the OIC decides that a carr ier is out of compliance, they wi l l not ify the carr ier of the 
determination and any intended enforcement act ion and/or any correct ive act ion for non -
compliance.  

 
 
Industry Trends 
Policy / Market Trends 
 
Coalition Urges Congressional Leaders to Uphold No Surprises Act   
The Coalit ion Against Surprise Medical Bi l l ing (CASMB) sent a letter to Congressional 
leaders stressing the importance of the No Surpr ises Act  in safeguarding pat ients f rom 
more than 25 mil l ion surprise medical bi l ls since 2022.  
 
Key Quote: “Extrapolat ing the latest data from AHIP and the Blue Cross Blue Shield 
Associat ion, the law has prevented more than 25 mil l ion surprise medical bi l ls from 
health care faci l i t ies,  providers, and air ambulances from reaching pat ients since 
implementat ion in January 2022. Further, data shows health plan provider networks have 
grown –  a testament to the law’s impact in achieving one o f Congress’ pr ior it ies of  
expanding access to affordable, in -network care.”   
 
Bottom Line: The data show that certain out -of-network providers cont inue to overut i l ize 
the federal independent dispute resolut ion (IDR) process at a rate 14 t imes greater than 
init ial est imates. This trend underscores the need for Congress and the Administrat ion to 
ensure that the arbitrat ion process is not exploited, but rather, provides a predictable, 
consistent and uniform process as a last resort for dispute resolut ion.  

 
 
 

AHIP Resource Reviews Impact of Federal Prior Authorization Requirements 
on States 
AHIP published a new resource that reviews the impact of new prior author izat ion rules 
and how they create opportunit ies for states to al ign with federal requirements, promote 
transparency, and improve care.  
 
Background: New federal rules f inalized in 2024 require Medicare Advantage, Medicaid, 
and Qualif ied Health Plans in the Federal ly Faci l i tated Exchanges to bui ld electronic pr ior 
author izat ion systems to communicate prior author izat ion information and eff iciently 
process pr ior author izat ion requests.  
 

https://secure-web.cisco.com/18YX4XGuFvf2vXnXoQQsrTlsMOTL0x7cqd-Bud9i96D1FALK5IXV_oeTa5Z3kSIiW2IYYDvJUqrC0EEmegrMeCH5kFzzLUiznws14EQe6F6BdiU4nZ5pAPFoof7ntso9ZLAC9H0IRYaFloW19U7fqQ_HCBEyy8I9N-pBUeZ9EdbcVMDMBYt3WjyJqSJDQ-VA3d9Cnmd20jHvZNy9_ehOozbD5QP5rp9aMFyVdb8cRRNFSHacW0ts9uYYeVDa06MfOHLUNu_tHla02Bnn0A3J4qDuoTDbQkfnGmoeDkwWSJmba-uSWXJqBPRcfYDlD-UR2/https%3A%2F%2Fcontent.ahip.org%2Fe3t%2FCtc%2FX%2B113%2Fd2QbSH04%2FVWp3Jk68nQwPW7_rhRy3866vmW3Z50n159MKldN63y6nK5nR32W7Y9pgv6lZ3p2W8Lv2xd9j9gJqW7fjLBs1Qqv54W907s4794v9HwW8yWBTw22GCcXW5Xgtbr8XHMFsW5Tz8kt7ZXjxHW4GM4Ml8-dRjxW7l0Zvk5xB7l_W8Wld9Y4WdLF1W18tcfR1dl9LbW4qw203114jfcW57GzNt4vfDLfW3NM8Kk4RQmKnW2Y6bQb2DkDG0W5PGKV11nqznFW54Vt2W4JqF0qW280kPV2nYHKfW9k2TVC63_F60W7bPjyy1dKlQVW8QPzLs20zGqsW96dkZj3ZK0BpW65-Y_y3YRc-kW45Y_7s4FMF1DW603-4j6D6nH5N63QnFLqSqkKW3gv6q-3YQwt_W3WV46l7ny9mZW7cTCj68MTs8cN2tZJZDWF4PpW3QK09b3R3FF2W4Qr50m3wnFfmVLcvmS8Zz9mTW7TpKpQ49bzFmN4kZJ5DdwzJKW70r6SW4LC81cW3VFDXB3PSJy0W6kRSmh8cLtlWV-RjXj8NDt-KW4cy5nb2yxztBW2s766H385nqxW2CR7gQ1xq7lhW7pqDyl1tDmMZf3HtBF004
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Essential Requirements of the Rules:  
•  Prior Authorization Response Timeframes: The rule requires impacted payers to 

send a pr ior author izat ion decision within 72 hours for expedited or urgent requests 
and reduces the t ime frame from 14 to 7 calendar days for standard or non -urgent 
requests.  

•  Prior Authorization Reason for Denial: Impacted  payers must specify a reason in 
a standard, interoperable format when they deny a pr ior author izat ion request.  

•  Electronic Process for Requests and Decisions:  Impacted payers are required to 
bui ld standardized electronic prior author izat ion systems to communicate when 
prior author izat ion is needed, what documentation is necessary, and communicate 
both requests and decisions including the reason for denial,  i f  a ppl icable.  

•  Prior Authorization Public Reporting:  Impacted payers are also required to 
annual ly report specif ic prior author izat ion metrics on the payer’s website.  
 

Requests to States:  
•  Defer any legislative or regulatory action  on pr ior authorizat ion whi le new 

federal rules are being implemented to avoid conf l ict ing requirements, and   
•  Align state efforts with federal rules by encouraging provider adoption of 

electronic prior authorization systems  that payers are required to offer.   

 
 

 

 

 

Interested in reviewing a copy of a bill (s)?   Access the following web sites:  
 
Delaware State Legislation: http:/ /legis.delaware.gov/ .  
New York Legislation:  https:/ /nyassembly.gov/leg/  
Pennsylvania Legislation:  www.legis.state.pa.us . 
West Virginia Legislation:   http:/ /www.legis.state.wv.us/  
For copies of congressional bi l ls, access the Thomas website –  
http://thomas.loc.gov/.    

The content  o f  th is  emai l  is  conf ident ia l  and in tended for  the  rec ip ient  spec i f ied only .  I t  is  

s t r ic t ly  forb idden to  share any par t  o f  th is  message wi th  any th i rd  par ty ,  wi thout  a  wr i t ten 
consent  o f  the sender .  I f  you received th is  message by mis take,  p lea se rep ly  to  th is  message 

and fo l low wi th  i ts  de le t ion,  so that  we can ensure such a mis take does not  occur  in  the 
fu ture.  

http://legis.delaware.gov/
https://nyassembly.gov/leg/
http://www.legis.state.pa.us/
http://www.legis.state.wv.us/
http://thomas.loc.gov/


 

 
 

 


